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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

25th Meeting, 2019 (Session 5) 
 

Tuesday 24 September 2019 
 
The Committee will meet at 9.30 am in the Robert Burns Room (CR1). 
 
1. Subordinate legislation: The Committee will take evidence on the 

Conservation (Natural Habitats, &c.) (Miscellaneous Amendments) (Scotland) 
Regulations 2019 [draft] from— 

 
Mairi Gougeon, Minister for Rural Affairs and the Natural Environment; 
 
Matthew Bird, Policy Adviser, Scottish Government. 
 

2. Subordinate legislation: Mairi Gougeon (Minister for Rural Affairs and the 
Natural Environment) to move—S5M-18216—That the Environment, Climate 
Change and Land Reform Committee recommends that the Conservation 
(Natural Habitats, &c.) (Miscellaneous Amendments) (Scotland) Regulations 
2019 [draft] be approved. 

 
3. Subordinate legislation: The Committee will take evidence on the 

Environmental Protection Act 1990 Amendment (Scotland) Regulations 2019 
[draft] from— 

 
Mairi Gougeon, Minister for Rural Affairs and the Natural Environment; 
 
Elspeth Macdonald, Policy Adviser, Scottish Government. 
 

4. Subordinate legislation: Mairi Gougeon (Minister for Rural Affairs and the 
Natural Environment) to move—S5M-18936—That the Environment, Climate 
Change and Land Reform Committee recommends that the Environmental 
Protection Act 1990 Amendment (Scotland) Regulations 2019 [draft] be 
approved. 

 
5. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instrument has been laid under the appropriate procedure— 
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The Environmental Liability etc. (EU Exit) (Scotland) (Amendment) 
Regulations 2019. 
 

6. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Environmental Liability etc. (EU Exit) (Scotland) (Amendment) 
Regulations 2019; and 
The Environmental Protection (Cotton Buds) (Scotland) Regulations 2019. 
 

7. Budget Scrutiny 2020-21 (in private): The Committee will consider a draft 
report on the Scottish Government's Budget 2020-21. 

 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
 
 

 
 
The papers for this meeting are as follows— 
 
Agenda items 1 to 4  

Paper by the clerk 
 

ECCLR/S5/19/25/1 

Agenda items 5 and 6  

Paper by the clerk 
 

ECCLR/S5/19/25/2 

PRIVATE PAPER 
 

ECCLR/S5/19/25/3 
(P) 

Paper by the clerk 
 

ECCLR/S5/19/25/4 

Agenda item 7  

PRIVATE PAPER 
 

ECCLR/S5/19/25/5 
(P) 
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Environment, Climate Change and Land Reform Committee 
 

25th Meeting, 2019 (Session 5), Tuesday, 24 September 2019 
 

Subordinate legislation 
 
Introduction 

1. This paper supports the Committee’s consideration of the following 
affirmative Scottish statutory instruments— 

 The Conservation (Natural Habitats, &c.) (Miscellaneous Amendments) 
(Scotland) Regulations 2019 [draft]; and 

 The Environmental Protection Act 1990 Amendment (Scotland) 
Regulations 2019 [draft]. 

Parliamentary procedure 

2. It is usual practice for subject committees to take evidence from the 
Scottish Government in advance of considering an affirmative statutory 
instrument.   

3. After taking evidence, the Committee will formally consider the SSI.  A 
member of the Scottish Government will propose, by motion, that the lead 
committee recommend that the instrument or draft instrument be approved.  
The committee has up to 90 minutes to debate the motion.  The lead 
committee must report its recommendation to the Parliament; where the lead 
committee recommends the instrument be approved, the Parliamentary 
Bureau will propose a motion that the instrument be agreed. 

The Conservation (Natural Habitats, &c.) (Miscellaneous Amendments) 
(Scotland) Regulations 2019 

4. The purpose of the Regulations is primarily to create a new offence and 
criminal penalties for contravention of the restrictions under the EU Regulation 
(No 1143/2014), for those restricted activities and species of Union concern 
which are not covered by the existing offences under the Wildlife and 
Countryside Act 1981 (the 1981 Act). The Regulations transposes defences 
and licensing requirements from the EU Regulation into the 1981 Act.  The 
policy note published to accompany the statutory instrument is set out at 
Annexe A.   

5. The SSI was laid on 19 June 2019 and the lead committee must report 
by 30 September 2019.   

6. The Delegated Powers and Law Reform Committee (DPLRC) 
considered the instrument on 3 September 2019 and made no comment. 

 

http://www.legislation.gov.uk/sdsi/2019/9780111042465/introduction
http://www.legislation.gov.uk/sdsi/2019/9780111042465/introduction
http://www.legislation.gov.uk/sdsi/2019/9780111042694/introduction
http://www.legislation.gov.uk/sdsi/2019/9780111042694/introduction
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The Environmental Protection Act 1990 Amendment (Scotland) 
Regulations 2019 

7. The purpose of the instrument is to extend existing powers to require 
holders of waste management licences to accept, keep or dispose of waste to 
apply to waste operators holding other types of environmental permit.  The 
policy note published to accompany the statutory instrument is set out at 
Annexe B.   

8. The Cabinet Secretary wrote to the Committee on 4 July 2019 to advise 
the Committee of her intention to "close a gap in Ministerial powers of 
direction under section 57 of the Environmental Protection Act 1990".  The 
Cabinet Secretary states that "a significant proportion of waste services in 
Scotland are provided by the private sector.  In circumstances where the UK 
may be leaving the EU without a deal then there is a greater risk of failures in 
the market, and a greater risk that Ministers will need a viable power to direct 
waste holders and operators on the treatment and disposal of waste.  I 
therefore propose to take forward regulations to extend the power of direction 
in section 57 of the Environmental protection Act 1990 to enable directions to 
be issued in all circumstances which involve the management, treatment and 
disposal of waste". 

9. The SSI was laid on 5 September 2019 and the lead committee must 
report by 20 October 2019.   

10. The DPLRC considered the instrument on 17 September 2019 and 
made no comment. 

For decision 

11. The Committee is invited to— 

 take evidence from the Cabinet Secretary and Scottish 
Government officials on both instruments (agenda items 1 and 3); 

 consider the instruments (agenda items 2 and 4); and then 

 delegate authority to the Convener to sign off the Committee’s 
reports to the Parliament on the instrument. 

 
 
 
Clerks 
Environment, Climate Change and Land Reform Committee 
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POLICY NOTE 
 

THE CONSERVATION (NATURAL HABITATS, &C.) (MISCELLANEOUS 
AMENDMENTS) (SCOTLAND) REGULATIONS 2019 

 
SSI 2019/XXX 

 
The Conservation (Natural Habitats, &c.) (Miscellaneous Amendments) 
(Scotland) Regulations 2019 was made in exercise of the powers conferred 
by section 2(2) and paragraph 1A of schedule 2 of the European Communities 
Act 1972. 
 
The instrument is subject to the affirmative procedure. It is considered 
appropriate that these Regulations are subject to affirmative procedure on the 
basis that they amend primary legislation and create a criminal offence. 
 

Purpose of the instrument: The Regulation (EU) No 1143/2014 of the 
European Parliament and of the Council on the prevention and 
management of the introduction and spread of invasive alien species 
(“the EU Regulation”) came into force on 1 January 2015. The EU 
Regulation restricts certain activities in relation to forty-nine invasive 
alien species of concern in the European Union. Scottish Ministers 
have used their existing powers under Wildlife and Countryside Act 
1981 (“the 1981 Act”) to restrict the keeping and sale of those species 
that are both subject to the EU Regulation and considered invasive in 
Scotland. The purpose of the Regulations is primarily to create a new 
offence and criminal penalties for contravention of the restrictions 
under the EU Regulation, for those restricted activities and species of 
Union concern which are not covered by the existing offences under 
the 1981 Act. The Regulations transposes defences and licensing 
requirements from the EU Regulation into the 1981 Act. 

 
In the Scottish Government’s view, the resources required to produce a 
transposition note are significantly greater than can be justified by the 
resulting added benefit to the reader. 
 
Policy objectives 
 
This instrument further implements the EU Regulation on invasive alien 
species. There are four objectives of this instrument: 

 Ensure that there are offences and penalties in place for the contravention 
of the prohibitions on the keeping and sale of thirteen of species of Union 
concern, which cannot be subject to the existing offences under the 1981 
Act as they are not considered invasive in Scotland (further implementing 
Article 7(1)(b) and (e) and Article 30 of the EU Regulations). 

 Ensure that there are offences and penalties for the contravention of other 
restrictions under Article 7 of the EU Regulation. Those restrictions relate 
to breeding, transporting, using and permitting to reproduce, growing or 
cultivating invasive alien species (further implementing Article 7(1)(c), (d), 
and (f) to (h) and Article 30 of the EU Regulation). 
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 Make provision for statutory defences for owners of companion animals 
and commercial stock as described in Articles 31 and 32 of the EU 
Regulation. 

 Set out arrangements for licensing certain restricted activities allowed 
under the circumstances specified in Articles 8, 9, 17, 19 and 31 of the EU 
Regulation.  
These Regulations include an ambulatory reference to the list of invasive 
alien species of Union concern adopted by the European Commission in 
accordance with Articles 4(1) and 10(4) of the EU Regulation. The 
Scottish Government intends to publicise any update to that list by issuing 
a revised code of practice under section 14C of the 1981 Act (as 
amended by regulation 2(3) of these Regulations. The information which 
may be included in a code of practice includes which species, sub-
species or lower taxon of animal, plant, fungus or micro-organism are 
considered to be invasive alien species. 

 
Regulation 3 of these Regulations amends the Conservation (Natural 
Habitats, &c.) Regulations 1994 (“the 1994 Regulations”) to correct an error in 
fulfilment of a commitment given to the Scottish Parliament during its 
consideration of the Conservation (Natural Habitats, &c.) Amendment 
(Scotland) Regulations 2012 (“the 2012 Regulations”). It corrects a cross-
reference in regulation 3A of the 1994 Regulations, inserted by the 2012 
Regulations. 
 
Consultation  

 
Scottish Natural Heritage was consulted and was in agreement with the 
approach taken. Regular discussions have also been held with policy officials 
from the UK Government and the other devolved administrations to 
coordinate the development of a separate statutory instrument covering the 
rest of the United Kingdom. 
  
Impact assessments 

 
Full Impact Assessments have not been prepared for this instrument because 
the Regulations relate to maintenance of existing regulatory standards. The 
amendments do not alter Scottish Government’s current environmental 
policies and priorities and, therefore, do not have a significant impact on the 
environment. 
 
Financial effects  

A Partial Business and Regulatory Impact Assessment (BRIA) has been 
completed and is attached. The impact of this policy on business is likely to be 
minimal. 
 
Equalities impact assessment 

There are no equality impact issues. 
  
Scottish Government 
Natural Resources Directorate 
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POLICY NOTE 
 

The Environmental Protection Act 1990 Amendment (Scotland) 
Regulations 2019 

 
SSI 2019/XXX 

 
The above instrument was made in exercise of the powers conferred by 
section 2 of the Pollution Prevention and Control Act 1999.  The instrument is 
subject to affirmative procedure.  
 
Purpose of the instrument.  
 
The instrument would extend existing powers to require holders of waste 
management licences to accept, keep or dispose of waste to apply to waste 
operators holding other types of environmental permit.  
 
Policy objectives  
 
The current power enables Ministers to ensure that waste is appropriately 
treated or disposed of in circumstances where the normal regulatory powers 
fall short or have been exhausted. However, it extends only to holders of 
waste management licences. There are waste holders which rely on 
exemptions from the waste management licensing regime to carry out their 
operations, and waste incinerators, landfills and larger waste treatment 
facilities are regulated under the pollution prevention and control regime. 
 
Ministers consider it appropriate and necessary to extend the current power to 
all operators which accept, keep or dispose of waste. In reaching that 
conclusion, they are mindful of the obligation in Article 13 of the Waste 
Framework Directive to ensure that waste management is carried out without 
endangering human health or harming the environment and consider that this 
requirement should be made explicit in the provision.  
 
The current power provides for operators to recover their reasonable costs. 
Ministers consider it appropriate for that to apply to the provision as extended. 
 
Consultation  
 
As required by section 2(4) of the Pollution Prevention and Control Act 1999, 
Ministers have consulted the Scottish Environment Protection Agency (SEPA) 
, The Scottish Environmental Services Association, the Scottish Resources 
Management Association and the Chartered Institute of Waste Managers in 
Scotland. The consultation paper was published on the Scottish Government 
website and was available to other organisations and members of the public. 
Ten sets of comments were received of which five fully supported the 
amendment. 
 
Four of the remaining respondees were generally supportive of the 
amendment but made comments on the format of the regulations. Three of 
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those four respondees commented on the lack of an appeal. The current 
power of direction is not subject to a right of appeal. Ministers do not consider 
it appropriate to introduce a right of appeal. A condition has been introduced 
that the power can only be used for the purpose of preventing harm to human 
health or the environment. If the power were required to be used, it is likely 
that immediate action would be required. A right of appeal would potentially 
delay action, thereby defeating the purpose of the provision. 
 
Three of the four respondees asked for the extended power to apply to 
permits issued under the Environmental Authorisations (Scotland) 
Regulations 2018 (the integrated authorisation framework) which Ministers 
intend to use for permitting waste management activities in the future. The 
amendments are already drafted with those regulations in mind, and the four 
types of authorisation available under the integrated authorisation framework 
are included in the definition of “authorisation” in the new section 57(8)(a).  
 
Two of the four respondees suggested that Ministers should consult with 
operators and SEPA before issuing a direction regarding (1) permit 
compliance (2) financial provision and (3) site suitability. Ministers would 
expect such conversations to take place but given the potential need for 
immediate action do not wish to include a statutory obligation to consult prior 
to exercising the power. 
 
One respondee questioned the point of this exercise. As noted above, 
Ministers consider it appropriate and necessary to extend the current power of 
direction to all operators which accept, keep or dispose of waste. 
 
Impact assessments 
 
The current power has not been used since devolution. It is intended for use 
only when all other options have been exhausted, and when there is a threat 
of harm to the environment or human health. As there is provision for recovery 
of reasonable costs, exercise of the power is not likely to result in costs to 
businesses, charities or voluntary bodies, or to have significant equalities 
impacts.  
 
Financial effects  
 
The Cabinet Secretary for the Environment, Climate Change and Land 
Reform confirms that no BRIA is necessary as the instrument has no financial 
effects on the Scottish Government, local government or on business. 
 
Scottish Government 
Environment and Forestry Directorate 
September 2019 



ECCLR/S5/19/25/2 

1 

Environment, Climate Change and Land Reform Committee 
 

25th Meeting, 2019 (Session 5), Tuesday, 27 September 2019 
 

Subordinate legislation - EU exit 
 
Introduction 

1. This paper supports the Committee‘s consideration of the following 
Scottish statutory instrument— 

 The Environmental Liability etc. (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/276). 

2. The Committee is invited to consider the statutory instrument and— 

 agree whether it is content that the parliamentary procedure attached 
to the instrument by the Scottish Government is appropriate; and 

 consider the instrument in the usual way. 

The Environmental Liability etc. (EU Exit) (Scotland) (Amendment) 
Regulations 2019 

3. These Regulations make a number of amendments to existing 
Regulations.  The policy note is attached at Annexe A.— 

 Part 2 of these regulations makes amendments to the Environmental 
Liability (Scotland) Regulations 2009 to update references to a number of 
EU instruments referred to in those Regulations.  In addition, regulation 
2(4) inserts a new regulation 7A into those Regulations to impose a new 
reporting requirement on competent authorities other than the Scottish 
Ministers where environmental damage has occurred.  This implements 
Directive 2004/35/EC on environmental liability with regard to the 
prevention and remedying of environmental damage.   

 Part 3 amends the Sulphur Content of Liquid Fuels (Scotland) Regulations 
2014 to correct drafting errors and fulfils a commitment to the Scottish 
Parliament to do so.   

4. The SSI was laid on 5 September 2019 and the lead committee must 
report by 28 October 2019. 

5. The Scottish Government has given the SSI the ‗low‘ categorisation on 
the basis that the instruments ―are minor and technical, continuity of law with 
no policy change etc‖.  

6. The DPLRC agreed on 17 September 2019 that the instrument should 
be considered under the negative procedure and with the ‗low‘ categorisation.   

http://www.legislation.gov.uk/ssi/2019/276/contents/made
http://www.legislation.gov.uk/ssi/2019/276/contents/made
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7. In advance of the Committee‘s consideration, the clerks wrote to the 
Scottish Government asking whether the information about incidents of 
environmental damage required to be submitted to Scottish Ministers would 
be made publicly available.  This was because the preamble to the equivalent 
EU Regulations emphasises that reporting obligations to the Commission 
should enable EU citizens to access environmental information quickly.  It is 
unclear from the policy note whether the information about incidents of 
environmental damage required to be submitted to Scottish Ministers would 
similarly be required to be made in the public domain. 

8. Scottish Government officials responded that— 

It is not specified expressly in the Environmental Liability etc. (EU Exit) 
(Scotland) (Amendment) Regulations 2019 (the 2019 Regulations) that 
information would be required to be made available in the public 
domain.   However, the Scottish Ministers, or the competent authority 
providing a notification under the new reporting requirements under the 
Environmental Liability (Scotland) Regulations 2009 (as amended by 
the 2019 Regulations), would intend to make the information forming 
the subject of the report available publicly, as soon as reasonably 
practicable, after the provision of a report. 

Background  

9. In anticipation of the UK leaving the EU, changes are required to 
devolved legislation by way of statutory instruments.  Under the European 
Union (Withdrawal) Act 2018, and where the Scottish Government considered 
a UK-wide approach to the legislative changes would be appropriate, these 
have been made by UK statutory instruments (SIs) laid by the UK 
Government with Scottish Ministers‘ consent.  The Scottish Parliament has 
considered these legislative changes – notified to them by the Scottish 
Government – in advance of the Scottish Government giving consent. 

10. Other legislative changes are being made through Scottish statutory 
instruments (SSIs).  SSIs related to EU exit will be considered in the same 
way that ‗domestic‘ SSIs are considered except that the lead committee has 
the opportunity, in advance of its policy consideration, to recommend to the 
Scottish Government that the parliamentary procedure allocated to the 
instrument should be changed.  This process is known as the sift. 

11. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.   

12. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees‘ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the 
Scottish Government about the categorisation.   

 

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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Consideration of the parliamentary procedure – the sift 

13. Scottish Ministers have discretion about whether instruments made 
under Schedule 2 of the 2018 Act should be subject to the affirmative or 
negative procedure, unless the instrument makes provision falling within one 
of the categories which requires the mandatory affirmative procedure to be 
used. 

14. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  
Thus, the lead committee can recommend that an instrument laid under the 
negative procedure should be revoked and laid as an affirmative instrument 
and vice versa.  The protocol states this ―enables committees to recommend 
a change where they consider that the matter is of such significance that it 
requires active Parliamentary approval (or conversely is not so significant that 
it requires Parliamentary time to be allocated to its approval)‖. 

15. The DPLRC will also consider the parliamentary procedure allocated to 
the instrument and make a recommendation to the lead committee where it 
agrees the procedure should be changed.   

16. SPICe and the Office of the Solicitor of the Scottish Parliament (OSSP) 
have provided advice to inform the Committee‘s consideration of the sift.  This 
is set out in paper ECCLRC/S5/19/25/3(P).   

No recommendation to change the parliamentary procedure 
17. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‗domestic‘ SSI. 

Recommendation to change the parliamentary procedure 
18. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish 
Government is expected to meet that recommendation as soon as possible.   

19. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 

Consideration of the SSI 

20. As set out above, the process for the policy consideration of an SSI 
related to EU exit following the sift is the same as for a ‗domestic‘ SSI.  The 
Scottish Government has decided the negative parliamentary procedure is 
appropriate for this SSI. 

21. The negative parliamentary procedure is set out in Chapter 10 of the 
Parliament‘s Standing Orders.  Instruments subject to the negative procedure 
come into force on a specified date and remain in force unless it is annulled 
by the Parliament; for this reason, negative instruments can be described as 

https://www.parliament.scot/parliamentarybusiness/26510.aspx
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instruments subject to annulment.  Thus, the Parliament does not need to 
agree to the instrument in order for it to come into force. 

22. The Parliament may, however, and on the recommendation of the lead 
committee, recommend the instrument be annulled within 40 days of the 
instrument being laid.  Any MSP may by motion propose to the lead 
committee that the committee recommends ―that nothing further is to be done 
under the instrument‖.  Any motion for annulment would be debated by the 
lead committee and a report made to Parliament.   

For decision 

23. The Committee is invited to: 

 Agree whether it is content the parliamentary procedure 
given to the instrument by the Scottish Government is 
appropriate (agenda item 5).  

 Note the instrument or consider if it has anything to report 
to the Parliament in relation to either of them (agenda item 
6). 

 
 
 
Clerks 
Environment, Climate Change and Land Reform Committee
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POLICY NOTE 
 

THE ENVIRONMENTAL LIABILITY ETC. (EU EXIT) (SCOTLAND) (AMENDMENT) 
REGULATIONS 2019 

 
SSI 2019/276 

 
The above instrument was made in exercise of the powers conferred by section 2(2) 
of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 and 
paragraph 21(b) of schedule 7 to the European Union (Withdrawal) Act 2018. The 
instrument is subject to negative procedure. 
 
Purpose of the instrument. 
 
The main aim of this instrument is to address deficiencies in Scottish legislation 
arising from the withdrawal of the United Kingdom from the European Union. In 
addition, the instrument also updates out of date references, implements a new 
reporting requirement and amends a drafting error in the Sulphur Content of Liquid 
Fuels (Scotland) Regulations 2014. 
 
Policy objectives 
 
The primary purpose of the Environmental Liability etc. (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (the Regulations) is to ensure the continued 
functioning of the Environmental Liability (Scotland) Regulations 2009 after the 
withdrawal of United Kingdom from the European Union. 
 
The instrument makes technical and minor changes to address failures of retained 
EU law, specifically to the Environmental Liability (Scotland) Regulations 2009, to 
operate effectively and other deficiencies arising from the withdrawal of the United 
Kingdom from the European Union. 
 
The instrument also updates cross references within the Environmental Liability 
(Scotland) Regulations 2009 and specific paragraphs of those regulations are set out 
more clearly, to ensure clarity.   
 
The instrument also introduces a new reporting requirement on the competent 
authorities, with the exception of the Scottish Ministers, under the Environmental 
Liability (Scotland) Regulations 2009. The reporting requirement places an obligation 
on the competent authorities to notify the Scottish Ministers when they become 
aware of environmental damage. This is accordance with a recent amendment to 
Directive/2004/35 of the European Parliament and of the Council on environmental 
liability with regard to the prevention and remedying of environmental damage, which 
requires Member States to report on the implementation of the directive every five 
years, starting by 20 April 2022. The information that has to be reported is limited in 
each case. 
 
The instrument also makes minor amendments to the Sulphur Content of Liquid 
Fuels (Scotland) Regulations 2014 to correct drafting errors in those regulations and 
fulfils a commitment to the Scottish Parliament to do so. 
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The Regulations will amend the following: 

 The Environmental Liability (Scotland) Regulations 2009; 

 The Sulphur Content of Liquid Fuels (Scotland) Regulations 2014. 
 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The Environmental Liability (Scotland) Regulations 2009 are reliant on cross 
references to a number of EU Directives. The regulations add two glosses to 
Environmental Liability (Scotland) Regulations 2009. 
 
The first gloss operates so that where the Environmental Liability (Scotland) 
Regulations 2009 refers to a EU instrument, any references within that instrument to 
the European Union or area to which it applies, is taken to include the United 
Kingdom and that reference Member State is taken to include the United Kingdom. 
 
The activities covered by the Environmental Liability (Scotland) Regulations 2009 are 
defined by reference to a number of EU instruments. The second gloss provides any 
reference to an activity being allowed under a Directive includes, after exit, that 
activity being allowed under any retained EU law which transposed that Directive. 
 
The regulations also make a number of minor and technical fixes to deficiencies 
resulting from the EU exit. 
 
Without action to address these deficiencies the Environmental Liability (Scotland) 
Regulations 2009 would not operate effectively in relation to environmental liability 
after EU Exit. 
 
Statements required by European Union (Withdrawal) Act 2018 (relevant to 
deficiencies, covers regs) 
 
Statement that in their opinion Scottish Ministers consider that the regulations do no 
more than is appropriate 
The Cabinet Secretary for Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement ―In my view the 
Environmental Liability etc. (EU Exit) (Scotland) (Amendment) Regulations 2019 do 
no more than is appropriate‖.  
 
Part 4 of the Regulations makes amendments to the Environmental Liability 
(Scotland) Regulations 2009 under the European Union (Withdrawal) Act 2018. The 
Scottish Ministers consider that Part 4 of the Regulations is necessary to amend 
deficiencies in the Environmental Liability (Scotland) Regulations 2009 to ensure that 
the legislation continues to operate effectively after EU exit in order to provide clarity 
and legal certainty for regulators, business and members of the public. the 
Regulations do no more than is appropriate to address deficiencies in the 
Environmental Liability (Scotland) Regulations 2009 arising from this approach. 
 
This is the case because the Scottish Ministers consider that it is necessary to 
amend 
deficiencies in environment legislation to ensure that the legislation continues to 
operate effectively after EU exit in order to provide clarity and legal certainty for 
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regulators, regulated business and members of the public. The regulations do no 
more than is appropriate to address deficiencies in devolved environment legislation 
arising from this approach. 
 
Statement as to why the Scottish Ministers consider that there are good reasons for 
the regulations and that this is a reasonable course of action 
The Cabinet Secretary for Environment, Climate Change and Land Reform, 
Roseanna Cunningham has made the following statement ―In my view there are 
good reasons for the provisions in this instrument, and I have concluded they are a 
reasonable course of action.‖ 
 
The amendments made by the Regulations will ensure that domestic provisions 
relating to the environment function appropriately after the UK‘s exit from the EU. 
The amendments will provide clarity and legal certainty for stakeholders, and ensure 
that current standards of environmental protection are maintained. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal or 
revocation 
The Cabinet Secretary for Environment, Climate Change and Land Reform, 
Roseanna 
Cunningham has made the following statement ―In my view the Environmental 
Liability etc. (EU Exit) (Scotland) (Amendment) Regulations 2019 do not amend, 
repeal or revoke a provision or provisions in the Equality Act 2006 or the Equality Act 
2010 or subordinate legislation made under those Acts.‖ 
 
Statement that Scottish Ministers have, in preparing the regulations, had due regard 
to the need to eliminate discrimination, harassment, victimisation and any other 
conduct that is prohibited by or under the Equality Act 2010 
The Cabinet Secretary for Environment, Climate Change and Land Reform, 
Roseanna 
Cunningham has made the following statement ―In my view the Environmental 
Liability etc. (EU Exit) (Scotland) (Amendment) Regulations 2019 have had due 
regard to the need to eliminate discrimination, harassment, victimisation and any 
other conduct that is prohibited by or under the Equality Act 2010.‖. 
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due regard 
to the guidance principles on the environment and animal welfare 
The Cabinet Secretary for Environment, Climate Change and Land Reform, 
Roseanna 
Cunningham has made the following statement ―In my view the Environmental 
Liability etc. (EU Exit) (Scotland) (Amendment) Regulations 2019 have had due 
regard to the need to the guiding principles on the environment and animal welfare 
as derived from the equivalent principles provided for in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European 
Union.‖. 
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Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to 
consumer protection (so far as is within devolved competence) 
 
This is not applicable to the Environmental Liability etc. (EU Exit) (Scotland) 
(Amendment) Regulations 2019. 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed 
 
Low (i.e instruments that are minor and technical, continuity of law with no policy 
change etc). 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
It is considered that the instrument ought to be subject to negative procedure as the 
changes made by it to prevent, remedy or mitigate deficiencies arising from the 
withdrawal of the UK from the EU are minor and technical in nature, and are not 
intended to make any significant change to the policy outcomes delivered by the 
legislation that it amends. The regulations do not include provisions which fall within 
paragraph 1(2) of schedule 7 of the European Union (Withdrawal) Act 2018. 
 
Further information 
 
Consultation 
The amendments within the instrument serve primarily to address deficiencies in the 
Environmental Liability (Scotland) Regulations 2009 arising as a result of EU Exit. In 
addition to this, further changes being undertaken are minor and routine. As such 
consultation was not considered necessary; 
 
Impact assessments 
Full impact assessments have not been prepared for this instrument. The changes 
are considered likely to have a generally positive impact as they ensure appropriate 
reporting mechanisms are in place to ensure compliance with Directive/2004/35 of 
the European Parliament and of the Council on environmental liability with regard to 
the prevention and remedying of environmental damage. The amendments do not 
alter Scottish Government‘s current environmental policies and priorities and, 
therefore, do not have a significant impact on the environment. The impact on 
business, charities or voluntary bodies is expected to be minimal. 
 
Financial effects 
The Cabinet Secretary for Environment, Climate Change and Land Reform confirms 
that no BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, Local Government or on business. 
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Environment, Climate Change and Land Reform Committee 
 

25th Meeting, 2019 (Session 5), Tuesday, 24 September 2019 
 

Subordinate legislation 
 
SSI 2019/271: The Environmental Protection (Cotton Buds) (Scotland) 
Regulations 2019 

 
Purpose 
 
1. The purpose of this instrument is to make it an offence to manufacture, 
supply, offer to supply or have in possession for supply plastic-stemmed cotton buds 
in Scotland.  

 
2. The SSI is being laid before the Scottish Parliament in exercise of the powers 
conferred by section 140(1)(b) and (c), (3)(c) and (d), and (9) of the Environmental 
Protection Act 1990 (“the Act”).  The instrument was laid on 2 September and is 
subject to the negative procedure. The reporting deadline for the Committee is 7 
October 2019. 

 
3. The policy note states that the objective of the instrument is to protect our 
marine environment from plastic pollution.  The proposal to introduce legislation was 
made in January 2018. The UK Government has since committed to similar 
measures and the EU has published the Single-Use Plastic (SUP) Directive 
(Directive (EU) 2019/904), to be implemented by July 2021, meaning that single-use 
plastic-stemmed cotton buds will be banned on an EU-wide basis by July 2021. 

 
4. A copy of the Scottish Government‟s Policy Note, which provides details of 
the issues raised as part of the consultation process, is included in Annexe A. 
 
Delegated Powers and Law Reform Committee (DPLRC) 

 
5. At its meeting on 10 September 2019, the DPLRC considered the instrument 
and agreed it did not need to draw the Parliament‟s attention to the instrument.  
 
Recommendation 
 
6. The Committee is invited to consider any issues it may wish to raise on 
this SSI. 
 

 
 
 

Clerks 
Environment, Climate Change and Land Reform Committee  

http://www.legislation.gov.uk/ssi/2019/271/contents/made
http://www.legislation.gov.uk/ssi/2019/271/contents/made
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POLICY NOTE 

 
The Environmental Protection (Cotton Buds) (Scotland) Regulations 2019 

 
SSI 2019/271 

 

The purpose of this instrument is to make it an offence to manufacture, 
supply, offer to supply or have in possession for supply plastic-stemmed 
cotton buds in Scotland. 

 
Introduction  
 
1. The above instrument was made in exercise of the powers conferred by 
section 140(1)(b) and (c), (3)(c) and (d), and (9) of the Environmental Protection Act 
1990 (“the Act”).  The instrument is subject to negative procedure.  
 
Policy objectives  

  
2. The instrument makes it an offence to manufacture plastic-stemmed cotton 
buds.  It also makes it an offence to supply, offer to supply or have in possession for 
supply plastic-stemmed cotton buds.   The aim of the instrument is to protect our 
marine environment from plastic pollution.  The proposal to introduce legislation was 
made in January 2018. The UK Government has since committed to similar 
measures and the EU has published the Single-Use Plastic (SUP) Directive 
(Directive (EU) 2019/904), to be implemented by July 2021, meaning that single-use 
plastic-stemmed cotton buds will be banned on an EU-wide basis by July 2021. 
  
Consultation  

  
3. A public consultation entitled “Ban on manufacture and sale of plastic-
stemmed cotton buds:  proposal” took place in Scotland from 27 April – 22 June 
2018.  The consultation was made publicly available at https://consult.gov.scot/ and 
publicised in the media.  The consultation asked for comments on proposals for the 
implementation of a Scotland-wide ban on the manufacture and sale plastic-
stemmed cotton buds which may cause harm to the marine environment.  
 
4. A total of 847 responses to the consultation were received and 99.4% of 
respondents supported the ban. Most respondents were individuals (97%), and the 
organisations that responded included NGOs, Public Bodies and commercial 
organisations. 
 
During the consultation the following issues were raised, resulting in the actions 
stated in the right-hand column of the table below: 
 

Issue raised Result 

Scope of ban 
 

 Respondents stated that bioplastics 
should also be covered by proposed 
legislation. 

 In the consultation document the scope 
of the proposed legislation is listed and 
classifies plastic as a synthetic 
polymeric substance that can be 
moulded, extruded or physically 

https://consult.gov.scot/
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manipulated into various solid forms 
that retains its final manufactured shape 
during use in its intended applications. 
The proposed ban would therefore 
cover bioplastics as the only polymer 
not covered is a natural polymer that 
has not been chemically modified. 

Sustainability of alternative products 
 

 Respondents were concerned that 
alternatives to the plastic-stemmed 
products should be sustainably sourced. 

 In the consultation document there is 
reference to substitute stems which are 
made from fully natural materials such 
as paper. The Regulations dictate what 
material cannot be used to make cotton 
bud stems but are not prescriptive as to 
what can be used as an alternative. 
Provision regarding the sustainability of 
alternative products is beyond the 
scope of these Regulations. 

 
5. A full list of consultation respondents that are organisations is attached to the 
consultation report published on the Scottish Government website, 
https://www.gov.scot/publications/plastic-cotton-bud-submission-consultation-
response-report/pages/4// It includes Scottish Water, Boots UK, Fidra and Marine 
Conservation Society. 
 
6. On 31 August 2018 a public notice of the draft Environmental Protection 
(Cotton Buds) (Scotland) Regulations 2019 was placed in the Edinburgh and London 
Gazette.  The notice provided a link to the draft Regulations and invited 
representations to be received by 14 September 2018.  Representations were made 
by post by environmental charity Fidra which questioned the definition of “plastic”. 
 

Issue raised Result 

Concern that the definition of plastic in 
the draft Regulations would not 
necessarily cover all polymers if they 
are a mix of synthetic and natural 
substances, or if they were biopolymers 
and therefore occasionally marketed as 
„biodegradable‟.   
 
Original definition 
“plastic” means a synthetic polymeric 
substance that can be moulded, 
extruded or physically manipulated into 
various solid forms and that retains its 
final manufactured shape during use in 
its intended applications;  
 

Marine Scotland discussed “plastic” 
definitions with science colleagues and 
with representatives of the chemicals 
industry within the UK Government 
Department for Business, Energy and 
Industrial Strategy (BEIS), and the 
European Oilfield Speciality Chemicals 
Association, (EOSCA).  It was 
concluded that within the industry there 
was no current agreed definition for 
plastics, either at a UK or European 
level, that is applied across all working 
areas.  
 
We believe the original definition 
includes polymers of petro-chemical 
origin, semi-synthetic polymers, 
synthetic and natural polymer mixes 
and „biodegradable‟ polymers, but does 

https://www.gov.scot/publications/plastic-cotton-bud-submission-consultation-response-report/pages/4/
https://www.gov.scot/publications/plastic-cotton-bud-submission-consultation-response-report/pages/4/
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exclude any purely natural polymers 
which provide the basic structure of 
paper for example. 
 

Concern that the definition of plastic 
referenced the material retaining its final 
manufactured shape during use in its 
intended application.  

This was included in the original 
definition as this text was used for the 
Microbead Regulations and was agreed 
in a UK-wide consultation with wider 
stakeholders. 

 
7. On 18 January 2019 notification was given to the World Trade Organisation in 
accordance with the Technical Barriers to Trade Agreement.  Representations were 
invited until 17 April 2019.  No responses were received. 
 
8. On 10 January 2019 notification was given to the European Commission 
under the Technical Standards and Regulations Directive (TSD).  Representations 
were invited until 11 April 2019.  The Commission responded to our TSD notification 
with an invitation to postpone the adoption of the notified draft regulations until the 
EU Single-Use Plastic (SUP) Directive had been adopted, or until 13 January 2020, 
whichever was soonest. The SUP Directive has now been adopted (and will be 
implemented by the Scottish Government in due course) so the Scottish Government 
is satisfied that the Regulations comply with the requirements of the EU TSD.  
 
Impact assessments 

  
9. A Business and Regulatory Impact Assessment has been completed on the 
effects of the instrument in Scotland.   
 
10. No equality issues were raised as part of the consultation process and it is 
considered that a full Equality Impact Assessment is not required as the products are 
used indiscriminately across the population.  
 
Financial effects  

  
11. There is no financial impact of this policy on the Scottish Government, 
minimal impact on Local Government enforcement departments and minimal impact 
on Scottish industry as there are no known businesses manufacturing affected 
products in Scotland. 
  
Scottish Government 
Marine Scotland Directorate 
29 August 2019 
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